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APPEAL from an order of the Crcuit Court for Wukesha
County, Lee S. Dreyfus, Jr., Judge. Affirned.

2 JON P. WLCOX J. This <case <cones to wus on
certification fromthe court of appeals. The appellant, Rai nbow
Country Rentals and Retail, Inc., d/b/a Ccononmowoc Rental Center
(Rai nbow), appealed an order of the GCrcuit Court for Waukesha
County, Lee S. Dreyfus, Jr., Judge, granting sunmary judgnent to
Ameritech Publishing, Inc., d/b/a Areritech Advertising Services
(API).
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. 1 SSUE
12 The court of appeals certified the follow ng question:

Whet her this court’s holding in D scount Fabric House of Racine,

Inc. v. Wsconsin Tel ephone Co., 117 Ws. 2d 587, 345 N. W2d 417

(1984), that an excul patory clause in a yellow pages adverti sing
contract was unconscionable as against public policy is still
viable today given the <changes that have occurred in the
tel ecommuni cations industry in the two decades since that
deci si on.

13 W conclude that Discount Fabric is still viable

t oday. However, the case presented to us is factually distinct

from D scount Fabric in two inportant ways. First, Ameritech

does not possess a nonopoly as Wsconsin Tel ephone did when

Di scount Fabric was deci ded. Second, when conparing all of the

circunstances of this case with Di scount Fabric, the clause at

issue is not exculpatory, but rather, a valid and enforceable
stipul ated danmages cl ause. Therefore, we affirm the circuit
court’s grant of summary judgnment in favor of API.
1. FACTUAL BACKGROUND AND PROCEDURAL POSTURE

14 On August 8, 1999, Rai nbow contracted with APl for the
listing of its business in the Novenber 1, 1999, edition of the
Ccononowoc and Waukesha Aneritech Pages Plus Yellow Pages
tel ephone directories, in addition to the My 1, 2000, edition
of the Watertown Aneritech Pages Plus Yellow Pages telephone
directory. APl subsequently omtted Rainbow s entire listing

fromeach of the directories.
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15 On January 7, 2002, Rainbow filed a conplaint against
APl in the Crcuit Court for Waukesha County all eging breach of
contract and negligence for business |osses resulting from API's
om ssion of Rainbow s advertisenent in the directories. As an
affirmati ve defense, APl contended that if a contract did exist
between the parties, the contract contained a |iquidated damages
provision limting the liability of APl on the contract. Thi s

provi sion reads as foll ows:

8. ERRORS IN OR OM SSIONS OF ADVERTI SI NG SOMVETI MES
OCCUR.  ANY ERRORS OR OM SSI ONS MUST BE REPORTED TO US
W TH N ONE HUNDRED TWENTY (120) DAYS AFTER THE | SSUE
DATE OF THE DI RECTORY; OIHERWSE, WE WLL HAVE NO
LIABILITY TO YOU. IN ORDER TO MAINTAIN OUR PRI CI NG
SCHEDULES, WE CANNOT AND DO NOT ACCEPT LIABILITY FOR
LOST PROFITS OR FOR ANY | NCIDENTAL OR CONSEQUENTI AL
DAMAGES ARI SING OQUT OF ERRORS OR OM SSI ONS. VW ARE
ALSO NOT RESPONSI BLE FOR ERRORS OR OM SSI ONS CAUSED BY
ACTS OF GOD, GOVERNMENTAL AUTHORITY OR OTHER ACTS
BEYOND QUR REASONABLE CONTROL. IF AN ERROR OR
OM SSI ON SHOULD OCCUR, UNLESS A GREATER LIMT TO OUR
LIABILITY HAS BEEN AGREED TO BY US IN WRITING FOR
VWH CH YOU HAVE AGREED TO PAY ADDI TI ONAL CHARGES FOR
OUR TAKING A GREATER RISK OF LGSS, YOU AGREE THAT THE
FOLLOW NG MAXI MUM ADJUSTMENTS TO THE | NVO CED AMOUNTS
WLL APPLY AS A FI NAL RESCLUTI ON

a. Al | other content errors (other than those
specified in this paragraph). . . . 10%

b. I ncorrect spelling of a word (other than business
nanme). . . . 10%

C. | ncorrect sequenci ng of di spl ay
advertisenment. . . . 20%

d. Wong alternate phone nunber, e-nmail address or
other identification. . . . 25%

e. I ncorrect spelling of a business nane. . . . 65%

f. Wong address. . . . 65%

3
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g. Wong primary tel ephone nunber. . . . 100%
h. Compl et e om ssi on of an adverti sing
unit. . . . 100% pl us a future PAGESPLUS

advertising credit of Iike anount

i W ong color. . . . anount i nvoi ced for t he
request ed col or

] - No adjustnents will be nade on advertising units
(either display or listing) which were free to
you or for which no charge was nmade or invoiced.

UNDER NO Cl RCUMSTANCES (1) WLL OUR LIABILITY FOR ANY
ADVERTI SING UNIT EXCEED THE AMOUNT YOU HAVE ACTUALLY
PAID FOR I T TOGETHER W TH FUTURE PAGESPLUS ADVERTI SI NG
CREDIT OF LIKE AMOUNT NOR (2) WLL WE HAVE ANY
OBLI GATION TO RECALL, SUPPLEMENT OR OIHERW SE AMEND
DI RECTCRI ES.

16 Prior to the omssions, Frank Paoletti, an API
representative, and Kim G adinjan, one of Rainbow s co-owners
signed an Aneritech Customer Receipt. The docunent consisted of
a front and back page. The front page listed the directories
that Rai nbow s advertisenment was to appear in, along with the
nmont hly charge for each advertisenent. The back page listed the
terms of the agreenent. |Inmediately above the signature line on

the front page, the contract included the foll ow ng | anguage:

| HAVE READ AND UNDERSTAND THE TERMS AND CONDI TI ONS ON
THE FACE AND REVERSE SIDE, PARTICULARLY THE PARAGRAPH
VHCH LIMTS MW REMEDIES AND PUBLISHER S MNMAXI MUM
LIABILITY I N THE EVENT OF ANY ERROR OR OM SSI ON

17 Rai nbow does not dispute that the omtted advertising
was subject to the contract. Furthernore, Rainbow admtted that
Gradinjan signed the contract and read the contract prior to

signing it.
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18 On June 2, 2003, APl filed a partial sunmary judgnent
nmotion to |limt the contract danages to the ampunt set forth in
the schedule of potential danages within the contract and to
di sm ss the negligence claim In response, Rai nbow argued that
the damage limtation provision was void and unenforceabl e under

this court's decision in D scount Fabric, 117 Ws. 2d 587.

Addi tionally, Rainbow conceded that the economc |oss doctrine
barred its negligence claim and it agreed to dism ss that cause
of action.

19 In support of its notion, APl submtted an affidavit
from Craig Cerqua, one of API's Wsconsin regional marketing
managers. Cerqua made the follow ng pertinent assertions: (1)
API's conpetitors, including USXchange and Yellow Book USA,
publish their own version of yellow pages tel ephone directories
in all of the major directory markets throughout Wsconsin; (2)
Begi nning approximately 20 years ago, conpani es such as
Community Directories, Inc. (which was purchased by Sprint in
the early 1990s and is now known as Yellow Book USA), have
conpeted with APl in nost of the maor directory markets
t hroughout Wsconsin; (3) Since 1998, USXchange has annually
published the "MI|waukee One Book" ~covering the (greater
M | waukee netropolitan area; (4) Consuners in the Waukesha area
consulted API's conpetitors 9 percent of the tinme in 1998,
conpared to 41 percent of the time in 2002; (5) Consuners in the
M | waukee area consulted API's conpetitors four percent of the
tinme in 1998, conpared to 33 percent of the tinme in 2002; (6)
For several years, USXchange has invested substantial suns of

5
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advertising noney in various nedia outlets; and (7) Yell ow pages
directories are available on the Internet, and several
conpetitors currently publish such information on the Internet.

10 In response, Rainbow submtted the affidavit of Frank
Paol etti, API's representative to the transaction. Paol et ti
made the follow ng assertions: (1) Al though other books sold ads
that were distributed throughout the relevant areas, there was
no other book that had the depth of distribution conparable to
that of APlI's publication; (2) API had no real conpetitors in
the market during the relevant tinme frame; and (3) During the
negoti ations wth Rainbow, he was not authorized to change the
terms of the contract between the parties.

11 On August 4, 2003, the circuit court issued an oral
decision and order granting API's notion for partial sunmary
judgnment, which effectively enforced the terns of the contract
as stated. The court determined that the circunstances that

exi sted when Discount Fabric was decided were significantly

di stingui shable from the circunstances that are present in this
case. The court recognized that during the relevant time frane

in Discount Fabric, Wsconsin Tel ephone had a nonopoly on |oca

t el ephone service; there were no other service options avail able
to the plaintiff in Racine in 1978. In contrast, Rainbow had
other |ocal telephone service providers and other yellow pages
providers available to take its business. Furt hernore, the
court determned that the provisions of API's advertising
contract were clearly stated on a one-page, two-sided docunent.
The court also noted that these kinds of business contracts

6
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where the parties stipulate to the damages in the event sone
kind of harm occurs have been approved by the courts with great
regul arity. Thus, wunder all the circunstances, the court
determ ned that API's contract was not unconsci onabl e as agai nst
public policy.

112 On Novenber 4, 2003, the court entered its witten
order for summary judgnent, and on January 28, 2004, Rai nbow was
awar ded $5253 (100 percent of the annual cost of the omtted
ads), together with taxable costs. Rai nbow appeal ed, and the

court of appeals certified the aforenentioned question to this

court.
[11. STANDARD OF REVI EW
13 This case cones before us on sumary judgnent. "W\
review a circuit court's gr ant of sunmmary j udgnent

i ndependently, applying the sanme nethodology as the circuit

court.” Smaxwell v. Bayard, 2004 W 101, 912, 274 Ws. 2d 278

682 N.W2d 923 (citing Town of Delafield v. Wnkel man, 2004 W

17, 9§15, 269 Ws. 2d 109, 675 N W2d 470). Pursuant to
Ws. Stat. § 802.08(2) (2003-04), summary judgnment "shall be
render ed if t he pl eadi ngs, deposi tions, answer s to
interrogatories, and admssions on file, together wth the
affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a
judgment as a matter of |aw " "W view the summary judgnent
materials in the light nost favorable to the nonnoving party.”

Smaxwel |, 274 Ws. 2d 278, 112 (citing Tor ger son V.

Journal /Sentinel, Inc., 210 Ws. 2d 524, 537, 563 N W2d 472

7
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(1997)). "Summary judgnment should not be granted, 'unless the
facts presented conclusively show that the plaintiff's action
has no nerit and cannot be maintained.'" [|d. (quoting Goelz v.

Gty of MIwaukee, 10 Ws. 2d 491, 495 103 N.W2d 551 (1960)).

"Where the material facts are not disputed, the court is
presented solely with a question of law, subject to de novo
review " 1d. (citing Wnkel man, 269 Ws. 2d 109, 116).
| V. ANALYSI S
114 Rainbow <challenges the <circuit court's decision
regarding partial summary j udgnent. Rai nbow essentially

contends that Discount Fabric is exactly on point with the facts

of this case, and therefore, it should control our decision. e
do not reach the sane concl usi on.

15 In Discount Fabric, 117 Ws. 2d at 589, W sconsin

Tel ephone omtted the plaintiff's trade nane from its
advertisement in the 1978 Racine yellow pages after correctly
printing the sanme ad for three consecutive years. The plaintiff
sued for damages, and the tel ephone conpany raised as a defense
the following clause from the form contract that the tel ephone
conpany used for all of its yellow pages advertising sales:
"Applicant agrees that the Tel ephone Conpany shall not be |iable
for errors or omssions (including total om ssions) in directory
advertising beyond the applicable charges for the item or itens
in which errors or omssions occur for the issue life of the

directory involved." 1d.
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16 The court deternmined that the above clause made the

contract excul patory in nature.® 1d. at 590-91.

A clearer exanple of a take-it-or-leave-it
transaction is hard to imgine. The only way D scount
Fabric House could purchase a display ad in the yell ow
pages was to sign a standard form contract provided by
the telephone conpany. Al though there are "yell ow
pages"” published by i ndependent publ i shers, t he
t el ephone conpany's yellow pages is the only one
distributed to everyone with a tel ephone.

Id. at 591.

117 The court noted that Wsconsin Tel ephone possessed "a
deci sive advantage of bargaining strength." Id. at 594. At the
time of the decision, Wsconsin Tel ephone was a nonopoly subject
to regulation by the Public Service Conm ssion. Id. at 593.
The court recognized that Wsconsin Tel ephone had "an exclusive
private advertising business which, if not legally nonopolistic,
is tied to its public utility service of providing telephone
service." 1d. at 594. The court went on to state that "[t]here
is nothing in this record to show that there is any other node
of advertising available to D scount Fabric House which reaches
as many custoners, is of a simlar nature as the yellow pages,
and is inexorably tied to the telephone service." Id.

Furthernore, the parties mde tw inportant stipulations.

! Despite the wealth of authority from other jurisdictions
that treated yellow pages advertising "as a matter of private
contract under which the parties may validly limt their
liability[,]" the <court refused to adopt this rationale.
Di scount Fabric House of Racine, Inc. v. Wsconsin Tel ephone
Co., 117 Ws. 2d 587, 592, n.1, 345 N.W2d 417 (1984) (citing 19
cases).
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First, "none of the telephone conpany's enployees or agents had
the authority to alter any of the ternms or provisions of the
standard contract, nor had they ever done so." Id. at 5809.
Second, "[t]he parties also stipulated that there was never any
bargaining on either price or ternms with any advertiser; each
subscriber in the Racine directory paid exactly the sanme for the
same size listing or advertisenment."” 1d. at 589-90. For all of
t hese reasons, the court determ ned that D scount Fabric House
had a significant di sadvantage in bargai ning strength.

118 U timtely, the court held that the excul patory
contract was contrary to public policy and, t her ef ore,

unconsci onabl e and unenf or ceabl e. |d. at 604.

This exculpatory clause in this private contract
is against public policy in that the parties are not
on equal bargaining terns and the telephone conpany
has created a public interest in the publication of
the yellow pages which requires that the telephone
conpany performits private duty to the ad subscriber
wi t hout negligence or be held for damages.

Id. at 600.

119 Despite the simlarities between D scount Fabric and

this case, there are inportant distinctions that lead us to a
different result in 2005 than we reached in 1984. First, there
is no longer a state-approved nonopoly. Second, the clause at
issue in this case is a stipulated danages clause and not an
excul patory cl ause.

A

20 The divestiture of AT&T on January 1, 1984, was a

wat ershed nonent in the teleconmunications industry. The

10
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divestiture originated from an antitrust suit filed by the
United States Departnent of Justice, which primarily charged
that "AT&T violated antitrust laws by making it difficult or
costly for conpeting long distance carriers to interconnect with
AT&T's local Bell subsidiaries.” Legi slative Council Staff
Brief 84-11, at 27 (Aug. 29, 1984). As a result, AT&T was
required to divest its 22 wholly-owned Bell operating conpanies,
including Wsconsin Bell. Id. Seven new regional holding
conpani es were created out of the AT&T divestiture. |d. at 28.
W sconsin Bell becane a wholly-owned subsidiary of the M dwest
regi onal hol ding conpany, Ameritech. Id. Furthernore, on July
19, 1984, the Public Service Comm ssion (PSC) approved W sconsin
Bell's transfer of +the publication of its yellow pages to
Areritech. [|d. at 42.

121 On April 25, 1986, the Wsconsin Legislature enacted
Ws. Stat. 88 196.194 and 196.195, which partially deregul ated
t el econmuni cations services in the state. 1985 Ws. Act 297;

see also MI Telecomrs. Corp. v. Pub. Serv. Commn of Ws., 164

Ws. 2d 489, 492, 476 N.W2d 575 (C. App. 1991) (stating that
the new law "permtted tel ecommunication utilities to enter into
i ndi vi dual contracts wth i ndi vi dual custoners"). The
Legislative Council recognized that "[t]he telecommunications
industry currently is in a state of transition. The industry is
moving from a system of a single nonopoly provider of
tel ecommuni cations services in an area to a system of
conpetition, with nmultiple providers of services in an area."”
Legi sl ative Council Information Menorandum 86-11, at 3 (May 7,
11
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1986) . Furthernore, the Council noted that "it is the
Legislature's stated intent that the PSC shall, when consistent
with the protection of ratepayers and with other public interest
goal s established by the Legislature, rely on conpetition rather
than regulation to determne the variety, quality and price of
tel ecommuni cations services." 1d. at 4. See also 1985 Ws. Act
297, § 1.

22 Congress subsequently passed the Telecomunications
Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (codified at 47
U S C 88 151-612) into |aw The Act's overarching purpose was
to "transition the entire industry from regulated nonopoly to
unregul ated conpetition.” Peter W Huber et al., Federal

Tel ecomuni cations Law 8 1.9 (2d ed. 1999); see also Reza

D badj, Conpetitive Debacle in Local Tel ephony: s the 1996

Tel ecommuni cations Act to Blane?, 81 Wash. U L.Q 1, 2 (2003

(stating that "the 111-page statute boasted the anbitious goa
'"to pronote conpetition and reduce regulation in order to secure

| ower prices and higher quality services for Ameri can

t el ecommuni cati ons consuners . . . .'" (quoting 8 502, 110 Stat.
at 56)). The core of the Act "focused on breaking the nonopoly
of the 1ncunbent | ocal exchange carriers (I LECs) —nore

specifically, the regional Bell operating conpanies (RBOCs)
[such as Aneritech] and pronoting conpetition in |ocal
tel ephony.” Dibadj, supra, at 2.

123 The passage of these various state and federal |aws
denonstrates that the industry as it existed in 1999 was not the

sane as it was when Discount Fabric arose. The barriers to

12
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conpetition in the telecomunications industry prior to these
| egi slative enactnents are no |onger prevalent. | ndeed, as one

treati se notes:

Since divestiture, there has been a steady,
i nexorable rise in conpetition in all levels of the
i ndustry. MCI and Sprint developed into full-fledged
national carriers to conpete with AT&T; other, snaller
carriers built regional networks, and hundreds of
resellers entered the market, too. Unexpect ed though
it was by the franmers of the decree, conpetition began
to enmerge in local markets, too, particularly in the
busi ness of providing "exchange access service," i.e.,
the local transport of calls to the nearest "point of
presence"” of a |ong-distance carrier.

Huber et al., supra, 8§ 1.9.2.

24 In sum 1in 1999, after the divestiture of AT&T, the
passage of 1985 Wsconsin Act 297, and the passage of the
Tel ecommuni cati ons Act of 1996, there was not a single tel ephone
conpany with "an exclusive private advertising business" that

published a directory that was "inexorably tied to the tel ephone

service." Di scount Fabric, 117 Ws. 2d at 594. | ndeed, there
were nunerous conpetitive local, long distance, and to a | esser
degree, cellular carriers. Furthernore, as detailed in Craig

Cerqua's affidavit, there were conpetitive directory publishers
conpeting with APl in the relevant nmarkets. As such, the

rationale behind nuch of D scount Fabric 1is sinply not

applicable to this case.
B
25 As already discussed, this court determned that the

contract clause at issue in Discount Fabric was excul patory in

nature and unenforceable as a matter of public policy. Al though

13
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the contractual |anguage and the surrounding circunstances of

the agreenent are simlar in D scount Fabric and this case, the

clause at issue here is not an invalid excul patory clause, but
rather a valid stipul ated damages cl ause. ?

126 In Mrten v. Nat han, 108 Ws. 2d 205, 210, 321

N.W2d 173 (1982), this court defined excul patory contracts as
"contracts which relieve a party fromliability for harm caused

by his or her own negligence."” See also Discount Fabric, 117

Ws. 2d at 591 (quoting the sanme |anguage). The contract
between Rainbow and APl does not neet this operational
definition of an excul patory agreenent. The contract restricts
Rai nbow s recoverabl e danmages, but it does not release APl from
l[Tability. Under the express ternms of the contract, Rainbow is
entitled to all or a portion of the cost of advertisenent
followng an error or omssion. Addi tionally, because API

conpletely omtted Rainbow from its directories, Rainbow is

2 The clause could also rightly be termed a "liquidated
damages"” clause, a "limted liability" clause or a "limtation
of damages" cl ause. W elect to use the term "'stipulated
damages' to nean the danages specified in the contract” and the
term "'liquidated danages' to nean reasonable and enforceable
stipul ated danmages.™ See Kernz v. J.L. French Corp., 2003 W

App 140, 928, 266 Ws. 2d 124, 667 N.W2d 751 (citing Wassenaar
v. Panos, 111 Ws. 2d 518, 521, 331 N.W2d 357 (1983)).

14
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entitled to a future PAGESPLUS advertising credit of 1like
amount . 3

127 Rai nbow argues that it had no opportunity to bargain
because Frank Paoletti, the APl salesman who sold Rainbow its
advertisenments, was not authorized to change the terns of the
contract. This statenent by Paoletti, however, is belied by the
express terns of the contract. Under the ninth paragraph of the

terns and conditions section, the contract states:

This docunent is our conplete agreenent. It replaces
and supersedes (and you should not rely wupon) any
prior oral or witten representations or agreenents.
IF YOU WSH TO NEGOTI ATE ANY ONE OR MORE DI FFERENT
TERVS THAN THOSE ABOVE, |NCLUDING H GHER LIABILITY
LIMTS, YOU MAY DO SO However, any change to this
docunent or to these ternms nmust be in witing, signed
by both you and us, and dated by both you and us at
| east fourteen (14) weeks prior to the Issue Date of
the directory.

(Capitalization in original.) Thus, it is ‘irrelevant if
Paol etti was not authorized to change the terns of the contract.
The contract afforded Rainbow the opportunity to negotiate
hi gher stipul ated damages than those that are usually offered by
API . However, Rainbow decided not to do so, and as APl has

not ed, al nost none of their custonmers negotiate to increase the

> W recognize that under Discount Fabric, returning only
the contract price or a portion of it does not, by itself,
alleviate the exculpatory nature of sone contract clauses.
D scount Fabric, 117 Ws. 2d at 591. Al though not the sole
reason for distinguishing the clauses in these cases, we note
that in this instance Rainbow was entitled to a free year of
advertising, worth $5253, under the terms of the contract. | t
is unclear from the record why Rainbow s judgnment does not
reflect these additional danages.

15
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anmount of stipulated damages in exchange for a higher
advertising rate, because no one enters into these contracts
believing their advertisenent is going to be left out of API's
yel | ow pages.

128 We next turn to the question of whether the stipul ated
damages <clause is a valid and enforceable provision for
I i qui dat ed damages. "[A] trial court's decision concerning the
validity or invalidity of a clause involves factual and |egal

determ nations, and they will be reviewed as such.” Koenings v.

Joseph Schlitz Brewing Co., 126 Ws. 2d 349, 358, 377 N W2d 593

(1985) (citing Wassenaar v. Panos, 111 Ws. 2d 518, 525, 331

N. W2d 357 (1983)). "The overall single test of wvalidity is
whether the <clause is reasonable under the totality of
ci rcunst ances. " WAssenaar , 111 Ws. 2d at 526 (citations

omtted); see also Wsthaven Assocs., Ltd. v. C C of Madison

Inc., 2002 W App 230, 917, 257 Ws. 2d 789, 652 N.W2d 819. To
determ ne reasonabl eness, we consi der: (1) whether the parties
intended to provide for damages or for a penalty; (2) whether
the injury caused by the breach would be difficult or incapable
of accurate estimation at the time of entering into the
contract; and (3) whether the stipulated damges are a
reasonabl e forecast of the harm caused by the Dbreach.
Wassenaar, 111 Ws. 2d at 529-30. "Essentially, we nust | ook
at both the 'harm anticipated at the tine of contract formation

and the actual harm at the tinme of breach.'" Kernz v. J.L.

French Corp., 2003 W App 140, 130, 266 Ws. 2d 124, 667

N.W2d 751 (quoting Wassenaar, 111 Ws. 2d at 532). "' The
16
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factors are not nmeant to be nmechanically applied, and courts nmay
give sone factors greater weight than others.'" Id. (quoting

West haven, 257 Ws. 2d 789, f(17); see also Koenings, 126

Ws. 2d at 361-62.

129 In addition to these factors, we also consider the
policies underlying the reasonabl eness test. I n WAssenaar, we
noted the nmany reasons that support the enforcenent of

stipul at ed damages cl auses between private parties:

The <clauses allow the parties to control their
exposure to risk by setting the paynment for breach in

advance. They avoid the wuncertainty, delay, and
expense of wusing the judicial process to determ ne
actual damages. They allow the parties to fashion a

remedy consistent wth economic efficiency in a
conpetitive market, and they enable the parties to
correct what the parties perceive to be inadequate
judicial renmedies by agreeing upon a fornula which nay
i ncl ude damage elenments too uncertain or renote to be
recovered wunder rules of danages applied by the
courts. In addition to these policies specifically
relating to stipul ated damages cl auses, considerations
of judicial econony and freedom of contract favor
enforcenent of stipul ated danages cl auses.

Wassenaar, 111 Ws. 2d at 528.
130 Alternatively, the conpeting policies that disfavor

stipul at ed damages were detailed in Wassenaar as foll ows:

Public law, not private law, ordinarily defines the
remedi es of the parties. Stipul ated damages are an
exception to this rule. Stipul ated danages all ow
private parties to perform the judicial function of
providing the remedy in breach of contract cases,
namely, conpensation of the nonbreaching party, and
courts rmnust ensure that the private renmedy does not
stray too far from the legal principle of allowng

conpensat ory damages. Stipul at ed damages
substantially in excess of injury my justify an
i nference of unf ai rness in bar gai ni ng or an

17
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objectionable in terrorem agreenent to deter a party

from breaching the contract, to secure performance,
and to punish the breaching party if the deterrent is
i neffective.

|d. at 528-29.
31 In this case, we do not give much weight to the first
factor—did the parties intend to provide for damages or for a

penalty—as "what the parties intended in fact in creating the

stipulated danages clause has little relevance to what 1is
reasonable in law " Koenings, 126 Ws. 2d at 362. However, we
note that imediately above the signature line, the contract

referred Rainbow to the paragraph that limted API's "NMAXI MUM
LIABILITY." Thus, the parties clearly understood the clause at
issue to be a stipul ated danages cl ause.

132 The second and third factors are "intertw ned, and
both use a conbined prospective-retrospective approach.”
Wassenaar, 111 Ws. 2d at 531. That is, the reasonabl eness nust
be judged as of the tine of formation and at the tinme of breach.
Id. at 532 Furthernore, "[t]he greater the difficulty of
ascertai ning damages due to breach, the nore probable it is that
the stipulated damages are reasonable.” Koeni ngs, 126
Ws. 2d at 363 (citing Wassenaar, 111 Ws. 2d at 530-31).

33 In our view, the contract drafted by APl attenpted to
strike a fair bargain between the parties in order to Kkeep
advertising rates reasonable and <conpetitive wth other
tel ephone directory publishers. APl was nerely trying to add
predictability to its advertising contracts to avoid the

difficulties inherent in attenpting to calculate lost profits

18
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due to the differing types of potential errors or omssions.
Furthernmore, we conclude that returning the full contract price,
along with a future advertising credit of l|ike anobunt, is a
reasonable award of damages in light of the conpletely
specul ati ve damages that Rainbow may have suffered. Again, if
Rai nbow wanted to bargain for a higher award of damages in the
event of API's omission of its advertisenent, it could have done
so under the terns of the contract.

134 As the circuit court noted, courts have approved and
even encouraged this type of contract with great regularity in a
nunber of situations.? Additionally, APl argues that other
tel ephone directory publishers in Wsconsin routinely include
simlar stipulated damages clauses in their adverti sing
contracts. APl further argues that wvirtually all other
jurisdictions permt telephone directory publishers to limt
their vyellow pages liability based on freedom of contract

pri nci pl es. See Pinnacle Conputer Servs., Inc. v. Anmeritech

Publ'g, Inc., 642 N E 2d 1011, 1014, n.1 (Ind. C. App. 1994)

(citing cases that arose before and after the Discount Fabric

“ See, e.g., Kernz, 266 Ws. 2d 124 (enploynent contract);
West haven Assocs., Ltd. v. C C. of Mdison, Inc., 2002 W App
230, 257 Ws. 2d 789, 652 N W2d 819 (lease); Pollack wv.
Calimg, 157 Ws. 2d 222, 458 NWwW2d 591 (C. App. 1990)
(busi ness agreenent).
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deci si on) °. After the <changes in the telecomunications
industry, there is no reasonable rationale to hold APl to a
different standard than other telephone directory publishers.
As such, we hold that the stipulated damages clause in the
Rai nbow APl contract is reasonable.

135 Finally, we note that the contrasting nature between
this case and the exculpatory contract cases we have decided

since Discount Fabric, further persuades us that the contract

clause at issue is not exculpatory but a valid, stipulated
damages clause that is frequently agreed to between two entities
in a standard business relationship. As we have frequently
st at ed, Wsconsin case |law does not favor excul patory

agreenents. Atkins v. Swmwest Famly Fitness Cr., 2005 W 4,

112, 277 Ws. 2d 303, 691 N W2d 334 (citing R chards .

Ri chards, 181 Ws. 2d 1007, 1015, 513 N.W2d 118 (1994); Dobratz
v. Thonmson, 161 Ws. 2d 502, 468 N W2d 654 (1991)). | ndeed,

each excul patory contract that this court has |ooked at in the
past 25 vyears has been held unenforceable. Al exander T.

Pendl eton, Enforceable Exculpatory Agreenents: Do They Still

°> Most jurisdictions have characterized simlar yellow pages
contract clauses as excul patory clauses; however , ot her
jurisdictions have characterized such clauses as |imtation of
damages clauses. Conpare Trinble v. Ameritech Publ'g, Inc., 700
N.E. 2d 1128 (Ind. 1998), with Vasilis v. Bell of Pa., 598 A 2d
52 (Pa. Super. C. 1991). Regardl ess, the detailed schedul e of
damages, the provision for a future advertising credit of |ike
anount for a conplete om ssion of an advertising unit, and the
bargai ning provision in the Rainbow APl contract convince us
that the clause at issue is a valid, stipulated damages cl ause
and not an excul patory clause as in D scount Fabric.
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Exist?, 78 Ws. Lawyer 16 (August 2005) (discussing Atkins, 277
Ws. 2d 303, and citing Yauger v. Skiing Enters., Inc., 206

Ws. 2d 76, 557 N.W2d 60 (1996); R chards, 181 Ws. 2d 1007,
Dobratz, 161 Ws. 2d 502; Arnold v. Shawano County Agric. Soc'y,

111 Ws. 2d 203, 330 N W2d 773 (1983), overruled on other
grounds by Geen Spring Farns v. Kersten, 136 Ws. 2d 304, 401

N. W2d 816 (1987); and Merten, 108 Ws. 2d 205).

136 There is a common thread that runs through this line
of cases that is absent fromthe circunstances of this case. In
each of the above cases, an owner or operator, through a broad,
all-inclusive release form attenpted to avoid all liability for

death or serious personal injuries arising from virtually any

conduct, including intentional or reckless acts, of the owner or
oper at or. There is a fundanental difference between the above
situation and the current one, which deals wth one business
entity agreeing to limt the maxinum financial recovery for a
potential m stake of the other business entity.

137 This case is nore on point wth Dem nsky v. Arlington

Pl asti cs Machinery, 2003 W 15, 259 Ws. 2d 587, 657 N W2d 411,

than with the excul patory contract |ine of cases. I n Dem nsky,
we considered whether an indemification clause in a sales
contract between a manufacturer and a purchaser of a grinding
machi ne was valid and enforceable. Id., 111-2. The cl ause

requi red the product purchaser, Image Plastics, Inc. (lmge), to

indemmify the manufacturer for |iability created by the
manuf acturer’'s own negligence or the machine's defects. Id.,
1922- 25. | rage argued that it |acked the proper notice of the
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terms of the agreenent, the terns were inconspicuous, and the
terms were commercially unreasonable. 1d., 926. The contract
at issue was printed on a doubl e-sided, single-page form Id.,
129. Directly above the signature line was a warning that terns
and conditions, including the separately nunbered indemity
provi sion, were on the back of the form 1Id.

138 First, this court determned that the relevant terns
of the contract were conspicuous under Ws. Stat. 8§ 401.201(10)
(1995-96),° and the form provided adequate notice to the
purchaser. 1d., 91129-30. The purchaser sinply did not read the
contract carefully. "Had [Image's agent] read the terns, we
have no difficulty concluding that he woul d have ascertained the
obligations of the ~contract terns. Therefore, the form
fulfilled the requirenent to conmmunicate the nature and

significance of the indemity provision[,]" and the agent's

® Wsconsin Stat. § 401.201(10) (1995-96) st at ed:

(10) " Conspi cuous”: A term or clause is conspicuous
when it is so witten that a reasonabl e person agai nst
whom it is to operate ought to have noticed it. A

printed heading in capitals (as: NON NEGOTI ABLE BILL
OCF LADING is conspicuous. Language in the body of a

form is "conspicuous" if it is in larger or other
contrasting type or color. But in a telegram any
stated term is "conspicuous". Whether a term or
clause is "conspicuous"” or not is for decision by the
court.

There have been no material changes to this statute since this
tinme.
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decision not to read the contract carefully did not warrant
subsequent relief fromits terns. |d., {30.

139 Second, we rejected the purchaser's argunent that the
sales contract was a contract of adhesion, and therefore
commerci ally unreasonabl e. Id., 931 "A contract of adhesion
is generally found under circunstances in which a party has, in
effect, no choice but to accept the contract offered, often
where the buyer does not have the opportunity to do conparative
shopping or the organi zation offering the contract has little or

no conpetition." Id., 931 (citing Katze v. Randolph & Scott

Muit. Fire Ins. Co., 116 Ws. 2d 206, 212-13, 341 N W2d 689

(1984)). Applying this rationale, we determ ned that |mge had
options, even if those other options nay not have been as

desi rabl e.

Custoners nmake choices such as these every day. That
Image did not |ike the other options avail able does
not create a contract of adhesion or nake the terns of
this contract substantively unconscionable. This is
not like the Discount Fabric case in which the
custoner had only one viable option for reaching
peopl e through an ad in the tel ephone book.

Id. (citing D scount Fabric, 117 Ws. 2d at 603-04).

140 We concluded with the foll ow ng:

There were no elements of an adhesion contract here
because Imge had choices. The form and terns
provi ded adequate notice to Imge of the indemity
cl ause and the indemity clause and related ternms were
conspi cuous. The parties to this contract were two
commercial entities with prior dealings. As such,
Image has failed to show there is any quantum of
procedural or substantive unconscionability regarding
this contract. W hold that the indemity clause is
val id and enforceabl e.
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41 The reasoning and anal ysis of Dem nsky are persuasive,
despite the substantive differences between the two clauses.
Because we concluded in Dem nsky that the indemity clause in
the sales contract was valid, the manufacturer was essentially
able to shift all financial responsibility for the injuries its
machine caused to the plaintiff onto Imge because |nage
knowi ngly and voluntarily agreed to the sales contract. Thus,
an apparently innocent purchaser bore the burden of liability
for the alleged faults of the manufacturer because the two
busi ness entities had agreed to such terns. Here, the parties
contenplated the conplete omssion of the advertisenent (along
wth other lesser errors and omssions), and by its signature
Rai nbow agreed to the stipulated damages outlined in the
contract. Despite the conplete innocence of Rainbow, the return
of its purchase price and a subsequent advertising credit were
all the parties contenplated and agreed to. Thus, as a matter
of policy, we see no reason why the result in this case should
be any different fromthe result in Dem nsky.

142 We should also note that the relevant conponents of
the contract in this case are alnost identical to the contract

in Dem nsky. The Rai nbow APl contract was a one-page, two-sided

form The front of the form entitled "Aneritech Custoner
Receipt,” listed the nonthly <charge for placing Rainbow s
advertisenent in the three directories. Directly above the
signature line, the form states: "I HAVE READ AND UNDERSTAND

THE TERMS AND CONDITIONS ON THE FACE AND REVERSE Sl DE
24
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PARTI CULARLY THE PARAGRAPH VWHCH LIMTS MW REMEDIES AND

PUBLISHER S NMAXIMUM LIABILITY IN THE EVENT OF ANY ERROR OR

OM SSI ON. " (Enphasi s added.) The back of the form entitled
"TERMS GOVERNI NG YOUR REQUEST FOR ADVERTI SING " lists paragraph
by paragraph the inportant provisions of the agreenent,
including the stipulated damages clause, which also appeared in
all capital letters. Furthernore, Rainbow admts that a co-
owner read the docunent before signing it. Thus, we have no
difficulty in concluding that the contract met the notice and
conspi cuousness requi renents under Dem nsky.

43 Furthernore, |I|ike Inage, Rainbow had choices. The
affidavit of Craig Cerqua denonstrates that Rainbow had other
advertising options available in the relevant markets besides
the tel ephone directory service offered by API. Rai nbow coul d
have advertised with Yell ow Book USA or USXchange. Rai nbow al so
had the option of advertising on the Internet. The fact that
Rai nbow preferred the service of APl because of its |I|arger
custoner base does not nmake APlI's contract substantively
unconsci onabl e under Dem nsky.

V. CONCLUSI ON

144 In sum under t he revanped t el ecomruni cati ons
i ndustry, the Rainbow APl contract is |like any other contract
entered into between two voluntary and know edgeabl e business
entities in a conpetitive field. The rational e behind D scount
Fabric is sinply inapplicable to the situation presented by this

case.
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145 Al though we conclude that D scount Fabric is stil

viable, the case presented before us is factually distinct in
two inportant ways. First, Aneritech does not possess a

monopoly as Wsconsin Tel ephone did when D scount Fabric was

deci ded. Second, when conparing all of the circunstances of

this case with Discount Fabric, the clause at issue is not

excul patory, but rather, a valid and enforceable stipulated
damages cl ause. Therefore, we affirmthe circuit court’s grant
of summary judgnent in favor of API.

By the Court.—Fhe decision of the «circuit court s
af firnmed.

146 SHI RLEY S. ABRAHAMSON, C.J., did not participate.
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147 ANN WALSH BRADLEY, J. (di ssenting). | agree wth
the majority that our jurisprudence regarding exculpatory
cl auses remains as vibrant as ever. See mmjority op., 9135.
Such cl auses have been, are, and will continue to be | ooked upon
with disfavor.?

148 | also agree with the majority that Discount Fabric

House of Raci ne, I nc. V. W sconsin Tel ephone Co., 117

Ws. 2d 587, 345 N W2d 417 (1984), is still good Iaw. See
majority op., 9113, 45. | part ways with the majority, however
in its application of that law to the record in this case. The
maj ority obfuscates the focus of the summary judgnent inquiry by
engaging in generalizations as to time and |ocation rather than
focusing on the specific times and | ocations rel evant here.

149 As the mmjority recognizes, it is clear that
"Wsconsin case |law does not favor exculpatory agreenents.”
Majority op., 135. "Indeed,” says the mjority, "each
excul patory contract that this court has |ooked at in the past
25 years has been held unenforceable.” Id. (citing A exander T.

Pendl et on, Enforceable Excul patory Agreenents: Do They Stil

Exist?, 78 Ws. Lawer 16, (August 2005)).°2

! See, e.g., Atkins v. Swimwest Fanily Fitness Or., 2005 W
4, 912, 277 Ws. 2d 303, 691 N.W2d 334; Merten v. Nathan, 108
Ws. 2d 205, 210-11, 321 N.W2d 173 (1982).

2 The cases to which the article refers are Atkins, 277
Ws. 2d 303; Yauger v. Skiing Enterprises, Inc., 206 Ws. 2d 76,
557 N.W2d 60 (1996); Richards v. Richards, 181 Ws. 2d 1007,
513 N.W2d 118 (1994); Dobratz v. Thonson, 161 Ws. 2d 502, 468
N.W2d 654 (1991); Arnold v. Shawano County Agric. Soc'y, 111

Ws. 2d 203, 330 NW2d 773 (1983); and Merten, 108 Ws. 2d 205.

1
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M50 Just last term this court reaffirnmed its restrictive

approach to excul patory agreenents in Atkins v. Swimwest Famly

Fitness Center, 2005 W 4, 277 Ws. 2d 303, 691 N W2d 334:

W sconsin case |law does not favor such agreenents.
Wiile this court has not held that an excul patory
clause is invalid per se, we have held that such a
provi sion nust be construed strictly against the party
seeking to rely on it.

Atkins, 277 Ws. 2d 303, 12 (citations omtted).

151 Time and tine again, this court has held excul patory
agreenents unenforceable and has stated the rule that such
agreenents are disfavored. On this, the magjority and | agree.

52 | also agree with the mpjority that D scount Fabric

remai ns good | aw. See mgjority op., 9113, 45. One of the key

principles of Di scount Fabric is that a contract IS

unconscionable if there is an absence of neaningful choice for
one party together with contract ternms that are unreasonably
favorable to the other party. This principle is well-settled®
and infuses the mpjority's analysis, even as it characterizes
the agreenent here as a stipul ated damages clause. See mpjority
op., T139-43; see also mpjority op., 91727, 33.

153 Where | disagree wth the majority is in its

application of Discount Fabric in light of the record in this

case, decided on sumary judgnent. Al though the mgjority

3 See Denminsky v. Arlington Plastics Mach., 2003 W 15, 27,
259 Ws. 2d 587, 657 N WwW2d 411; D scount Fabric House of
Racine, Inc. v. Wsconsin Tel. Co., 117 Ws. 2d 587, 601, 345
N.W2d 417 (1984); First Fed. Fin. Serv., Inc. v. Derrington's
Chevron, Inc., 230 Ws. 2d 553, 558, 602 NW2d 144 (C. App
1999); Leasefirst V. Hartford Rexall Dr ugs, I nc., 168
Ws. 2d 83, 89, 483 N.W2d 585 (Ct. App. 1992)

2
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recites sunmary judgnent standards, it does not properly apply
t hem If it did, it could not reach the result that it does

under Discount Fabric. Al low ne to denonstrate.

54 In D scount Fabric, the court recognized that the

yel |l ow pages aspect of the phone conpany's dealings was "not

legally nonopolistic.” Di scount Fabric, 117 Ws. 2d at 594.

The court invalidated the excul patory clause in D scount Fabric

(1) because of the phone conpany's "decisive advantage of
bargai ning strength" and (2) because there was no significant
conpetition. 1d. at 594, 596, 604. Acknow edging the existence
of other yell ow pages publishers in the relevant area, the court
concl uded t hat t here was no "ot her node of
advertising . . . which reaches as nany custoners, is of a
simlar nature as the yellow pages, and is inexorably tied to
t he tel ephone service." 1d. at 591, 594.

55 The question is not, as the mjority would have it,
sinply whether the telecomunications industry has generally

opened to conpetition since the time of Discount Fabric in 1984.

O course it has.

56 Rather, the question the majority should be asking is
whet her the yell ow pages advertising market was any different in
1999 in Ocononbwoc and Waukesha and in 2000 in Watertown than

the nmarket addressed in Di scount Fabric. The answer is unclear.

It is precisely this uncertainty that renders this case
unsui tabl e for sumary judgnent disposition.
157 The mgjority shifts the focus of the sunmary judgnent

inquiry. The relevant time is 1999-2000. The rel evant
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| ocati ons are Ocononowoc, Waukesha, and Watertown. The mgjority

obfuscates this by engaging in generalizations, apparently

relying on data for 2002 and data for M I waukee. See mpjority
op., 119, 23.
158 Rainbow s summary | udgnent materials include an

affidavit by Frank Paoletti, the APl enployee who negotiated
wi th Rai nbow. He averred that during the time period of
Sept enber 1997 to Septenber 2000, he was aware of "no other book
that had the depth of distribution and penetration conparable to
that of Ameritech's Yellow pages” and that APl had "no real
conpetitors in the advertisenent/yellow page nmarket." An
attachnment to his affidavit showed that in Ocononowoc in 1999-
2000, 99.3 percent of househol ds had a tel ephone.

159 In API's sparse summary judgnment materials, one of its
regional marketing nmanagers averred that consuners in the
Waukesha area consulted Aneritech's conpetitors 9 percent of the
time in 1998 and 41 percent of the tine in 2002. The regi onal
manager's affidavit gives no such statistics for GOcononowoc or
Watertown for any vyear. Rat her, it makes general factual
assertions. For exanple, the regional nanager avers that there
has been increasing conpetition "since the |late 1990's" and that
there has been one "serious conpetitor”™ for "several years" in
"M | waukee and the rest of southeastern Wsconsin."

60 Unlike the majority, | view these nmaterials in a |light
nost favorable to Rainbow, as summary judgnment nethodol ogy
requires. In doing so, | conclude that the materials

denonstrate a genuine issue of material fact as to whether, at
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the relevant tine in the relevant markets, APl had any nore than

negligible conpetition as contenplated in D scount Fabric.

Here, on this record, it remains disputed whether there was any
"ot her node  of advertising . . . which reaches as many
custoners, is of a simlar nature as the yellow pages, and is

i nexorably tied to the tel ephone service."” D scount Fabric, 117

Ws. 2d at 594.
61 An opportunity to bargain is another, related nmaterial

fact under D scount Fabric. The parties in Discount Fabric

stipulated as foll ows:

that all yellow pages advertising in Wsconsin for the
year in question utilized the sanme form contract.
Furthernmore, none of the tel ephone conpany's enpl oyees
or agents had the authority to alter any of the terns
or provisions of the standard contract, nor had they
ever done so. The parties also stipulated that there
was never any bargaining on either price or ternms with
any advertiser; each  subscri ber in the Racine
directory paid exactly the sane for the sane size
listing or advertisenent.

Id. at 589-90.

162 The majority says these are "inportant stipulations.”
Majority op., 917. | agree that they are inportant, and they
underscore the existence of genuine issues of naterial fact
her e.

163 Turning again to APlI's sparse summary judgnent
materials, APl offers no affirmative evidence of Rainbow s
opportunity to bargain, other than the |anguage of the contract
itsel f. In contrast, Rainbow s responsive materials include an
avernment by Paoletti that as a representative of API he was not

aut hori zed to change the terns of the formcontract.

5
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164 Mor eover, t he contract itself is internally
i nconsistent as to the opportunity to bargain. It states that
the custoner may negotiate different terns including higher
liability limts, as the majority enphasi zes. However, it also

contains the foll ow ng provisions:

IN ORDER TO MAI NTAIN OUR PRI CI NG SCHEDULES, WE CANNOT
AND DO NOTI ACCEPT LIABILITY FOR LOST PROFITS OR FOR
ANY | NCI DENTAL OR CONSEQUENTI AL DAMAGES ARI SING QUT OF
ERRORS OR OM SSI ONS. :

UNDER NO Cl RCUMSTANCES (1) WLL OUR LIABILITY FOR ANY
ADVERTI SING UNIT EXCEED THE AMOUNT YOU HAVE ACTUALLY
PAID FOR I T TOGETHER W TH FUTURE PAGESPLUS ADVERTI SI NG
CREDI T OF LI KE AMOUNT .

165 Again, and unlike the mgjority, | follow summary
j udgnment net hodol ogy and construe the parties' summary judgnent
materials in the Iight nost favorable to Rainbow, not in a |ight
nost favorable to API. In doing so, | conclude that the
internal inconsistency of the contract and Paoletti's affidavit
raise an issue of material fact as to whether Rainbow had any
real opportunity to bargain. At a mnimum they raise a
reasonable inference that the opportunity to bargain stated in
the contract is illusory.

66 In short, the parties' sunmary judgnent materials

rai se genuine issues of material fact under Discount Fabric. It

remai ns disputed whether, in the relevant mnarkets at the

relevant tine, API's yell ow pages business, even if "not legally
nmonopolistic," | ef t Rai nbow with no "ot her node of
advertising . . . which reaches as nany custoners, is of a

simlar nature as the yellow pages, and is inexorably tied to
6
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the tel ephone service." Di scount Fabric, 117 Ws. 2d at 594.

It remains disputed whether, in the relevant nmarkets at the
relevant tinme, APl had a "decisive advantage of bargaining
strength.” [Id. at 596. It remains disputed whether Rainbow had
any real opportunity to bargain. Thus, | would reverse the
circuit court's grant of summary judgnent.

167 In sum although | agree with the ngjority that our
jurisprudence regarding excul patory clauses remains as vibrant

as ever and that D scount Fabric remains good law, | disagree

with the nmajority's application of the |aw here. Accordingly, |

respectfully dissent.
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